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PROCEEDINGS 
(Whereupon the jury joins the 
proceedings at this time.) 

THE LAW CLERK: 

All rise. Recess is over. Court will 
come to order. 


THE COURT: 

Please be seated. 

Mr. Herman, are you ready to proceed 
with your cross on qualifications? 

MR. RUSS HERMAN: 

Yes, I am, sir. 

MR. RUSS HERMAN: 

Good afternoon. Judge Ganucheau. 

Good afternoon, staff, learned counsel, 
ladies and gentlemen of the jury. 

Good afternoon. Professor Viscusi. 

THE WITNESS: 

Good afternoon, Mr. Herman. 
CROSS-EXAMINATION 
BY MR. RUSS HERMAN: 

Q. Sir, the last question I asked you is whether 

you'd ever given an opinion that light cigarettes 
are safer. And you said, "Yes"? 

A. No, I'd never given a legal opinion. I've 

written that, though. 

Q. You have written that? 

A. Yes. 

Q. And that's been criticized; hasn't it? 

A. I'm not aware of people criticizing my 

statement. I don't — People disagree with that, 
but I'm not sure anybody has criticized my 
HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
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particular statement. 

Q. Okay. I'll accept "disagree." 

You do know that folks disagree — there are 
folks that disagree with you on that issue? 

A. I know there's a controversy about that 

issue, yes. 

Q. You do know that the public health officials 

disagree with you about that issue that have written 
and studied the issue and published for the 
government Monograph 13? 

A. I know that Monograph 13 does take a 

different point of view; but they hedge what they 
say, if you read it closely. 

Q. Okay. Have you seen the document the jury 

has seen that Marlboro Regulars are no different 
from Marlboro Lights in terms of what the smoker 
gets in terms of nicotine or tar? Has anyone shown 
you that document that's in evidence? 

A. No. 

Q. Okay. Now, you're familiar with the Yale Law 

Review; correct? 
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22 

A. 

That doesn't exist. 

23 

Q. 

I'm sorry. Yale Law Journal? 

24 

A. 

That does exist. 

25 

Q. 

Okay. You're familiar with that, sir? 

26 

A. 

Yes . 

27 

Q. 

Published by the Yale Law School? 

28 

A. 

Yes. 

29 

Q. 

It's one of the top four or five law schools 

30 

in 

the country; correct? 

31 

A. 

It's way up there, yes, sir. 

32 

Q. 

Kyle Logue, L-O-G-U-E, is an Assistant 
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1 Professor at Michigan; is that correct? 

2 A. That's correct. 

3 Q. And Jon D. Hanson, in March of 1998, was a 

4 Professor of Law at Harvard; is that correct? 

5 A. He may have been Assistant Professor then. 

6 Q. Okay. I'm going to ask you to take a look 

7 at Yale Law Journal, March 1998, "THE COSTS OF 

8 CIGARETTES: THE ECONOMIC CASE FOR EX POST 


10 

Professor Logue. These are two 

11 

assistant professors. 

12 


MR. MUEHLBERGER: 

13 


The exhibit number? 

14 


MR. RUSS HERMAN: 

15 


I'm sorry, sir? 

16 


MR. MUEHLBERGER: 

17 


The exhibit number? 

18 


MR. RUSS HERMAN: 

19 


Yes. It's 0331.04. 

20 


MR. MUEHLBERGER: 

21 


Thank you. 

22 


MR. RUSS HERMAN: 

23 


You're welcome. I' 

24 


it, sir. 

25 


MR. MUEHLBERGER: 

26 


I've got it, sir. 

27 

EXAMINATION BY MR. RUSS HERMAN: 

28 

Q. 

Do you have a copy of it 

29 

A. 

No, sir. 

30 

Q. 

This is a reputable law 

31 

A. 

Yes, it is. 

32 

Q. 

It has the same status a 


9 

10 

11 

12 

13 

14 


I'll wait till you get 
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Review; is that correct? 

A. 


I believe it's in the same league, yes, it 
And it's relied on by professionals; is it 


is. 

Q. 

not? 

A. I don't think it's relied on for any 

scientific purposes because it's not peer-reviewed, 
so no economist would rely on this. 

Q. But you teach at Yale Law School. Do people 

that teach at law schools rely on it? 

A. I teach at Harvard Law School. 

Q. I'm sorry. I know there's some sensitivity. 

I apologize. 

You do teach at a law school; correct? 


http://legacy.library.ucsfSdu/tiel/)kttp§s(M^yEliindustrydocuments.ucsf.edu/docs/hmjl0001 



15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 
7 


A. Yes, I do. 

Q. And people at law schools rely on these law 

reviews; do they not? 

A. I'm not sure what you mean by "rely." I 

mean, I don't believe everything I read in the Law 
Review, if that's what you mean. 

Q. No, sir, I didn't ask you that. 

People cite law reviews, quote law reviews, 
use law reviews, write briefs on law reviews? 

A. And criticize law reviews. All those things 

are true. 

MR. RUSS HERMAN: 

Okay. Your Honor, would you mind if the 
witness got your copy so he could look at it? 
THE WITNESS: 

Thank you. Your Honor. 

MR. RUSS HERMAN: 

Thank you. Judge. 
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EXAMINATION BY MR. RUSS HERMAN: 

Q. Sir, does this appear to you to be the Yale 

Law Journal published March 1998, Exhibit 0331.04, 
by Jon D. Hanson and Kyle D. Logue? 

A. (Witness reviews document.) It's their 

article, yes, it is. 

Q. Have you read this article before? 

A. Yes, a number of years ago. 

Q. Good. 

Would you turn to Page 15 since you've read 
it and reviewed it? 

MR. GAY: 

Objection, Your Honor. 

THE COURT: 

Do you wish the approach the bench? 

MR. GAY: 

Yes . 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

Mr. Gay? 

MR. GAY: 

Your Honor, the witness has not yet 
identified the article as reliable or 
anything that's authoritative. It's written 
by two professors of law. It has no 
scientific credibility at this point in the 
trial. And Mr. Herman, apparently, intends 
to start reading from it. 

MR. WITTMANN: 

It's hearsay on top of all that. 

MR. BENCOMO: 
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Judge, our position is the same as we 
espoused earlier with reference to the 
Harvard Law Review article that was 
previously admitted, so we don't want to 
rehash the same ground. 

THE COURT: 

I accept that — took judicial notice 
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that the Harvard Law Review is a scientific 
journal, and I will do the same with the Yale 
Law Journal. The objection is overruled. 

MR. BENCOMO: 

Thank you. Your Honor. 

MR. MUEHLBERGER: 

Your Honor, I'd also note for the record 
just if we get into methodology, and it's a 
Daubert challenge, and they're too late to do 
that, and they shouldn't do it in front of 
the jury. 

MR. BENCOMO: 

And we take the same position we took on 
that issue earlier. 

THE COURT: 

Then make the objection. I'll rule on 
it, if you'd like. 

MR. BENCOMO: 

Thank you. Judge. 

(Whereupon the bench conference is 
concluded at this time.) 

MR. BENCOMO: 

Thank you. Judge. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Sir, if you would turn to Page 15, please. 
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A. I'm sorry. The Judge has the copy. 

MR. RUSS HERMAN: 

Oh, okay. Well, why don't we wait 
awhile then. 

THE WITNESS: 

Thank you. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Page 15, it's the paragraph that begins 

"Viscusi" on that page. 

A. I see it. 

Q. Okay. Quote, "Viscusi emphasizes that 

low-tar cigarettes are safer than standard 
cigarettes and indicates that consumers correctly 
perceive them as such. It's not clear, however, 
that the so-called light cigarettes are any safer 
than regular counterparts. 

"Indeed, the mistake that Viscusi and many 
smokers appear to be making is evidence of our basic 
point. Smokers (and at least to date administrative 
regulators and scholars) cannot recognize the 
riskiness of individual brands of cigarettes." 

Did I quote that right, sir? 

A. You quoted it correctly. 

Q. And you have reviewed this before; correct? 

A. I've read the article, yes. 

Q. Okay. So there are folks which you know of 

who disagree with your view that light cigarettes 
are not safer; correct? 

A. That's true. 

Q. Thank you, sir. 

MR. RUSS HERMAN: 

I'd like to offer, file and introduce 
HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
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1 


into 

evidence at this time 0331.04 as 

2 


identified by the witness. 

3 



THE COURT: 

4 



Objection? 

5 



MR. WITTMANN: 

6 



Objection, yes. Your Honor. 

7 



MR. GAY: 

8 



Same objection. 

9 



THE COURT: 

10 



The same ruling. The objection is 

11 


overruled. It will be received in evidence 

12 

EXAMINATION 

BY MR. RUSS HERMAN: 

13 

Q. 

I'm 

just going to ask you to identify a 

14 

couple 

of documents and then I'll have a few 

15 

questions for you. 

16 



MR. RUSS HERMAN: 

17 



Counsel, it's 0325.04. 

18 



MR. MUEHLBERGER: 

19 



Thank you. 

20 

EXAMINATION 

BY MR. RUSS HERMAN: 

21 

Q. 

This 

is the Yale Journal on Regulation, 

22 

Winter 

1989 

You wrote for that Yale journal; did 

23 

you not? 


24 

A. 

I' ve 

written a couple of things there. 

25 

Q. 

Okay 

All right. It says, quote, "TOWARD , 

26 

DIMINISHED 

ROLE FOR TORT LIABILITY: SOCIAL 

27 

INSURANCE, 

GOVERNMENT REGULATION, AND CONTEMPORARY 

28 

RISKS 

TO HEALTH AND SAFETY" by W. Kip Viscusi. 

29 


Do you recall that? 

30 

A. 

I do 

. 

31 

Q. 

And 

you did it? 

32 

A. 

I wrote it. 
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1 Q. That's all yours? 

2 A. That's mine, all mine. 

3 Q. And you listed it on your C.V. that was 

4 attached to your report in this case. It's Number 

5 74, Page 9. 

6 Do you recall doing that? 

7 A. I trust you. But I do list all my articles 

8 on my C.V., so it will be there. 


9 

Q. 

Okay. You haven't retracted this; have you? 

10 

A. 

No. 

11 

Q. 

And you believed it when you wrote it? 

12 

A. 

I believe so. 

13 

Q. 

And you believe it now? 

14 

A. 

I hope so. Let's see what we got here. 

15 

Q. 

That's not necessary. 

16 


MR. RUSS HERMAN: 

17 


I just want to offer, file and introduce 

18 


into evidence 0325.04. And if we need to 

19 


question you about it later, we — 

20 


THE COURT: 

21 


Objection? 

22 


MR. GAY: 

23 


Objection. 

24 


I don't know what the purpose of this 

25 


is. I don't know what it's got to do with — 

26 


MR. BENCOMO: 

27 


Your Honor, may we have a sidebar? 

28 


THE COURT: 
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If you wish to approach, Mr. Gay, you 
may do so, if you'd like. 

(Whereupon a bench conference is held at 
this time as follows:) 
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THE COURT: 

Mr. Gay, your objection? 

MR. GAY: 

Your Honor, there's been absolutely no 
showing whether this — whatever this is — 
has any relevance to this case. Now, it may 
have relevance. I don't know. But Mr. 

Herman has just said this is your article and 
wants to put it into evidence. 

THE COURT: 

I'm reading the — part of the title. 

It says "...AND CONTEMPORARY RISKS TO HEALTH 
AND SAFETY." And that's one of the fields in 
which he is tendered, I believe. 

MR. GAY: 

Well, what this has to do with, 
apparently, is tort reform. And if it has to 
do with tort reform and that aspect of 
contemporary risks of tort reform, I don't 
know what in the world it would have to do 
with this case. 

Other than there must be some 
inflammatory statement Mr. Herman is planning 
to use in this thing at some later date. 
That's the only thing I can think of. 

MR. BENCOMO: 

Judge, the problem is that Mr. Gay — 
and maybe he can correct me — but I am 
certain that he cannot represent to The Court 
that he has read this article. 

MR. GAY: 

That's my point. I don't — 
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MR. BENCOMO: 

No, no, meaning you, Mr. Gay, you have 
not read the article. 

MR. GAY: 

That's exactly right. My point — 

MR. BENCOMO: 

Excuse me. Let me finish. 

MR. GAY: 

Oh, I'm sorry. 

MR. BENCOMO: 

My point. Judge, is that the man has 
been tendered as an expert in risks to health 
and safety. He's going to be telling this 
jury about risks to health and safety. He's 
already told Mr. Herman that he disagrees 
with the fact that light cigarettes are just 
as dangerous as regular cigarettes. That is 
a risk to health and safety. 

For that reason, and reasons that we'll 
set forth during our case during our cross in 
chief, we submit that this document should go 
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in. Plus, he's already recognized and 
acknowledged and said his views are the same 
as they were when he wrote them. 

MR. WITTMANN: 

But, Your Honor, an article doesn't go 
into evidence unless it's testified to or 
relied upon by the expert. And that has not 
been established at all. This is just a 
hearsay publication and there's no evidence 
that it was relied upon. 

MR. MUEHLBERGER: 
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Your Honor, might I note for the record 
that the learned treatise exception to the 
hearsay rule, as I understand 803(18), 
provides that a learned treatise may be used 
with an expert witness to testify in front of 
the jury. 

THE COURT: 

What does that have to do with this? 

MR. MUEHLBERGER: 

I'm not sure what they're using it for. 

THE COURT: 

Well, this is his document. 

MR. BENCOMO: 

This is his own document. 

MR. MUEHLBERGER: 

Well, they don't — 

THE COURT: 

They don't need the learned treatise 
exception. 

MR. MUEHLBERGER: 

Okay. 

THE COURT: 

If you're arguing the Law Review 
articles or my ruling on that, if you're 
re-arguing that, you're wasting your time. 

MR. MUEHLBERGER: 

I'm not re-arguing it. 

THE COURT: 

Okay. But you think that they're 
relying on the learned treatise exception to 
the hearsay rule to get this document in? 

MR. MUEHLBERGER: 
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I don't know. They haven't told me what 
exception. 

THE COURT: 

But he identified it, it's been 
authenticated that it's his work. 

MR. BENCOMO: 

And that it's his own work. 

THE COURT: 

Were you here when we talked about that? 

MR. MUEHLBERGER: 

Yes . 

THE COURT: 

It's his document. 

MR. BENCOMO: 
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This is not some third party. 

THE COURT: 

The only thing I'm considering is 
relevance. That's the only thing that I'm 
considering. 

MR. MUEHLBERGER: 

If he's not going to ask him a question 
on qualifications, how is it relevant? 

MR. GAY: 

Judge, this is a tort reform article of 
some sort, I will admit. And Mr. Bencomo is 
right, I haven't read it. But neither has 
Mr. Herman established any basis for its 
relevance to this case other than this is 
this man's article. 

Now, he may have written all sorts of 
things that don't belong in this record. 

MR. BENCOMO: 
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Judge, the problem — 

MR. GAY: 

If you have a witness on the stand who's 
written a bunch of things that have nothing 
to do with the case, you just don't put those 
things into evidence. That's inappropriate. 

MR. BENCOMO: 

Judge, here's the problem. 

If they're going to attempt to qualify 
this individual as an expert in anything that 
remotely comes close to contemporary risks to 
health and safety, then I submit that either 
this goes in or that they should withdraw 
their attempting to qualify him on that 
aegis. 

THE COURT: 

I'll look into the document and I'm 
going to rule based on relevance. 

MR. BENCOMO: 

Thank you. Your Honor. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

Approach the bench, gentlemen. 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

Mr. Bencomo, I don't see anything in 
here — I have read the whole document, I've 
perused it — that's relevant to his 
qualifications. It might be relevant for 
cross on his testimony, but I don't see 
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anything that's relevant to his 
qualifications to tender as an expert in this 
article from the two or three minutes I've 
spent reviewing it. 

MR. BENCOMO: 

What we will do right now is withdraw 
the attempt to introduce it. And, if 
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necessary, at the appropriate time, we'll 
bring it back up. And we'll deal with it at 
that point. 

THE COURT: 

The relevance objection is sustained. 

It will not be received in evidence. 

MR. BENCOMO: 

Thank you. Judge. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

The relevance objection is sustained. 

The exhibit will not be received in evidence. 
EXAMINATION BY MR. RUSS HERMAN: 

Q. Sir, on your resume' attached to your report 

at Page 21 is Number 212 of your bibliography, the 
articles you've written. 

It's Exhibit 0319.04, Counsel. 

It's the "CORPORATE RISK ANALYSIS: A 
RECKLESS ACT?", W. Kip Viscusi, Discussion Paper 
Number 304, November 2000, Harvard Law School, 
Cambridge, Mass., the Center for Law, Economics and 
Business is supported by a grant from the John M. 
Olin Foundation. And it says this paper can be 
downloaded without charge and it gives a website. 
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I'm going to hand you my copy. 

Do you have your copy. Counsel? 

MR. MUEHLBERGER: 

Yes, thank you. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Sir, did you write this article? 

A. Well, this is a draft of the article that was 

ultimately published in the Stanford Law Review. 

Q. Oh, okay. You wrote that article? 

A. I did. 

Q. And is it substantially correct? 

A. Substantially, but it's a draft. It's not 

a — 

Q. Then I'll withdraw it. I'm not going to 

attempt to introduce a draft. Thank you very much 
for identifying it. 

The final article, did you ever publish 
anything to say that it could be downloaded on the 
Stanford — wherever it was published? 

A. You can get it off LEXIS, so — I'm not sure 

if they post it on the web. 

Q. Okay. In connection with your prior 

testimony, having identified the Arizona Law Review 
that you wrote, we want to offer 0327.04. 0327.04. 

That was the testimony this morning. 

MR. MUEHLBERGER: 

Your Honor, may we approach? 

THE COURT: 

Yes . 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 
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Objection? 

MR. MUEHLBERGER: 

Yes, Your Honor. 

The same as the last: Relevance as to 
qualifications at this point and 403 as to 
the role of the jury. 

THE COURT: 

Mr. Bencomo? 

MR. BENCOMO: 

Judge, the position that we take is the 
same that we've taken with reference to both 
the Harvard and Yale Law Review articles. 

This is yet another Law Review article 
authored by this individual, so I won't 
rehash what we've discussed before. 

THE COURT: 

Is this the article from which Mr. 

Herman read this morning about the ability of 
juries and his criticism of them? The same 
article? 

MR. BENCOMO: 

I'm not sure if this is the exact 
article. 

MR. MUEHLBERGER: 

We can ask Mr. Herman. I don't know. 

MR. BENCOMO: 

I'm not sure if this is the exact 
article they read from before. 

Yes, Judge, it is. Let me show you. 

This issue has already been addressed 
with the witness where he says on Page 5: 

"As soon as you step into the box, you see a 
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curtain of obstinate incomprehension," which 
is something that we dealt with with this 
witness. 

And then, of course, he attempted — he 
attempted to somehow or another skirt the 
issue. And it certainly is something that 
can be used and has been used for impeachment 
with this witness. 

MR. GAY: 

If I may. Your Honor, — 

THE COURT: 

The issue is whether it's relevant on 
qualifications or is it getting to be a 
Daubert hearing. It might be relevant on 
cross on the merits. I have to decide if 
it's relevant to his qualifications. 

They keep accusing Mr. Herman of turning 
this into a Daubert hearing, although he 
filed his Daubert motion too late. 

MR. GAY: 

Your Honor, just one additional thing. 
This is the article that you've admonished 
Mr. Herman about when you said he was 
bordering on causing a mistrial. 

THE COURT: 

We just had that conversation, and Mr. 
Bencomo agreed. 

MR. GAY: 
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Okay. Right. And that's why if you put 
the article in, it just puts more — puts 
more salt in the wound of the prejudice 
involved in this. This has nothing to do 
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with — 

THE COURT: 

Well, I don't think your mistrial motion 
is going to be any different whether this 
goes in or not. 

MR. GAY: 

But I just think it's an additional 
reason for it not to go in. Judge. 

MR. BENCOMO: 

Judge, what I will do at this time then 
is I will not offer this document into 
evidence like that. We can't be accused of 
adding salt to the wound, if you will. So to 
that extent, I will withdraw the offer that 
we have just made at this point. 

THE COURT: 

Okay. 

MR. BENCOMO: 

Thank you. 

THE COURT: 

Make that announcement. 

(Whereupon the bench conference is 
concluded at this time.) 

MR. RUSS HERMAN: 

We withdraw the offer at this point, 
reserving our rights. 

THE COURT: 

All right, Mr. Herman. Proceed, please. 
EXAMINATION BY MR. RUSS HERMAN: 

Q. Just a few more questions. 

Sir, you've been offered to testify about 
hazard and risk analysis; is that correct? 
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A. Hazard warnings and risk analysis. 

Q. You have no degree in safety engineering; do 

you? 

A. No. 

Q. You've never attended the Texas A & M 

program, either undergraduate or graduate, in safety 
engineering; correct? 

A. I've never been to Texas A & M. 

Q. Well, have you been at any other university 

and ever attended and received work as a safety 
engineer in hazard and risk analysis? 

A. If by safety engineering, you mean someone 

who designs hazard warnings and is hired to do that, 
I have done that for DuPont and other companies. 

Q. No, sir, that's not what I mean. I'll try to 

be clearer. I'm sorry. 

Have you ever attended a college or 
university in this country, enrolled in a course of 
either undergraduate or graduate studies in safety 
engineering involving hazard and risk analysis? 

A. No. 


http://legacy.library.ucsfSdu/tiel/)kttp§s(M^yEliindustrydocuments.ucsf.edu/docs/hmjl0001 



22 Q. And you do not hold a license in Louisiana or 

23 anywhere else in safety engineering; is that 

24 correct? 

25 A. That's correct. 

26 Q. And you have no engineering degree; is that 

27 correct? 

28 A. That's correct. 

29 Q. And, sir, you have never been qualified or 

30 testified in court as a safety engineer in hazard or 

31 risk analysis; is that correct? 

32 A. I've qualified on hazard warnings but not as 
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1 an engineer. 

2 Q. As a safety engineer? 

3 A. That's correct. 

4 Q. Okay. Sir, now, let's talk about 

5 investigation of matters that involve safety, loss 

6 of life or danger. 

7 Are you familiar with Northwestern 

8 University's accident reconstruction program? 

9 A. No. I believe they have one, but I haven't 

10 worked with them. 

11 Q. Okay. Sir, have you ever attended a hazard 

12 or risk analysis in connection with safety of any 

13 type at Northwestern University or any other 

14 university? 

15 A. I taught at Northwestern, but never attended 

16 any classes there. 

17 Q. Sir, are you familiar with the John Jay 

18 School in New York? 

19 A. I've heard of it. I don't know what they do, 

20 though. 

21 Q. Sir, you then have not attended any courses 

22 offered in investigation or forensic psychology at 

23 John Jay in New York; is that correct? 

24 A. That's right. 

25 Q. You have no degrees in psychiatry, psychology 

26 or medicine; is that correct? 

27 A. That's right. 

28 Q. You are not an expert in addiction in terms 

29 of medical matters; is that correct? 

30 A. Not from the medical standpoint, just from 

31 the economic standpoint. 

32 Q. Well, sir, I need to ask you a couple 
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1 questions about that. 

2 You have never counseled anyone in cessation 

3 for cigarette addiction or any other type of 

4 addiction; have you? 

5 A. No. 

6 Q. Never treated anyone for addiction to 

7 cigarettes? 

8 A. No, that would be malpractice. I'm not a 

9 doctor. 

10 Q. Never written any medical articles on 

11 addiction, habituation or habit; correct? 

12 A. Not in medical journals. 

13 Q. You've never consulted with any public health 

14 individual or public health body advising them that 
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the 1988 Surgeon General's report on addiction of 
cigarette smoking to be in medical or public health 
error; is that correct? 

A. I'm not sure I understand the question. But 

I was not a consultant to the government on the 1988 
report. 

Q. All right. I need to apologize to you. The 

question was — I'll withdraw it. I'm going to ask 
a better question. I'm sorry. 

You know that the 19 — that the Surgeon 
General of the United States in 1988 issued a report 
that cigarette smoking is addictive, you know that, 
sir? 

A. That's right. 

Q. And you know that until after 19 — sometime 

after 1996, the cigarette companies, that is, R. J. 
Reynolds, Brown & Williamson, Lorillard, Philip 
Morris and The Tobacco Institute denied that 
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cigarette smoking was addictive? 

A. I don't know that that's true. I don't know 

that they said it was addictive, but I haven't seen 
the denials. I've not reviewed those. 

Q. In 1994, are you aware that the presidents of 

these cigarette companies involved in this lawsuit 
testified under oath in Congress that cigarette 
smoking was not addictive? 

A. I did see snippets of the testimony on TV, 

yes. 

Q. So you know they said that at least in 1994; 

correct? 

A. That is what I believe they said, yes. 

Q. Okay. Has anyone told you whether the 

cigarette companies now in this lawsuit have 
admitted that cigarette smoking is addictive? 

MR. GAY: 

Objection, Your Honor. Scope. 

THE COURT: 

Overruled. Answer the question, if you 
know the answer. 

A. I haven't discussed that with anybody. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. And you haven't seen any of the testimony — 

heard any of the testimony or seen any of the 
evidence that the jury has seen as to the addictive 
nature or habitual nature or habit of cigarette 
smoking that's been presented in this courtroom; is 
that correct? You weren't here for any of that; 
were you? 

A. I haven't seen the testimony. 

Q. Okay. The companies have sought to qualify 
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you as an expert on addiction. Do you understand 
they've sought to do that? 

A. I believe they call it the economics of 

addiction. 

Q. Well, — 

A. They explicitly mentioned that it's not from 

a medical standpoint. 
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MR. RUSS HERMAN: 

Okay. Listen, I want to thank you. 
You've been patient with me, you've answered 
my questions and I appreciate that. Thank 
you. I'll have — may have some more 
questions for you later. I appreciate it. 
Thanks. 

THE COURT: 

Redirect on qualifications? 

MR. MUEHLBERGER: 

Yes, Your Honor. Thank you. 

Good afternoon, ladies and gentlemen of 
the jury. 

THE JURY: 

Good afternoon. 

MR. MUEHLBERGER: 

Good afternoon. Dr. Viscusi. 

THE WITNESS: 

Good afternoon, Mr. Muehlberger. 

REDIRECT EXAMINATION 
BY MR. MUEHLBERGER: 

Q. A few questions following up. 

Now, Mr. Herman asked you some questions 
about two Law Review articles by Professor Hanson 
and one of his students criticizing surveys and 
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survey methodologies. 

You remember that, I presume? 

A. Both before and after lunch, both were by 

Professor Hanson. 

Q. Okay. All right. Now, were those scientific 

articles? 

A. No, they were not peer-reviewed articles, 

they were not scientific articles. They were Law 
Review articles reviewed by students. 

Q. Well, is Professor Hanson a scientist? 

A. No, he has no Ph.D. degree. He has a law 

degree, so he's a lawyer. 

Q. What does he do for a living? 

A. Well, he teaches at Harvard Law School and he 

testifies in court cases as an expert as well. 

Q. Okay. To your knowledge, has Professor 

Hanson ever designed a survey in his entire life? 

A. He's never designed a survey or published any 

survey results in his life. He's never published 
any peer-reviewed survey results. He's never 
written in any peer-reviewed publication about 
survey results throughout his entire career. 

Q. Okay. And this Professor Hanson that Mr. 

Herman questioned you about, spent so much time on, 
has he ever, to your knowledge, run a survey in his 
entire life? 

A. Except for maybe asking his class some 

questions, he's never run a survey, to the best of 
my knowledge — he's actually testified to that — 
in his entire life. 

Q. Okay. So all the time we spent hearing about 

Mr. Hanson or Professor Hanson this morning was by a 
HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
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person who's never designed a survey, never run a 
survey, never published in any peer-reviewed 
scientific journals about surveys, and yet he wanted 
to criticize your survey; is that fair? 

A. That's correct. 

It's a bit like somebody who's never held a 
hammer criticizing a carpentry job. 

Q. Now, have Professor Hanson's criticisms that 

Mr. Herman spent so much time with this morning ever 
been discredited? 

A. Yes, they were discredited by Judge Jack 

Weinstein who said his testimony, based on one of 
these articles, had no veracity. And he used that 
term, "veracity," no veracity. 

Q. No veracity. 

Now, if I had my dictionary here, I would 
look that up. What does no veracity mean? 

A. It lacked truthfulness. 

Q. Okay. So that the articles that Mr. Herman 

spent so much time on has been criticized by another 
judge as lacking truthfulness; is that right? 

A. That is correct. 

Q. Okay. Let's move to another topic. 

Now, you said yesterday that you're going to 

give the jury some scientific information they need 
to decide this case; right? 

A. That's right. 

Q. Okay. And you understand that the jury will 

decide this case? 

A. Yes, I do. 

Q. Okay. And you accept that these ladies and 

gentlemen of the jury are qualified and will decide 
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this case because that's our system of government in 
this country; correct? 

A. I fully accept that. I've been working on 

government things for the past quarter century. I 
fully support our system of government. 

Q. Mr. Herman spent a little bit of time about 

the surveys. Now, those were the same surveys we 
talked about yesterday afternoon, right, you and I? 
A. Yes, they were. 

Q. Okay. And you told the jurors in response to 

my question that a couple of those surveys had been 
funded by lawyers representing tobacco companies; 
right? 

A. That's right. 

What we heard this morning was not news; it's 
just what I said yesterday. 

Q. Okay. And you told the ladies and gentlemen 

of the jury that, for that reason, as you do with 

all surveys, you wanted to check the veracity and 
reliability of those surveys to see whether they 
were accurate; correct? 

A. That's right. 

Q. And, again, to remind the ladies and 

gentlemen of the jury, did you tell them yesterday 
that you did that? 

A. I did. 

I analyzed the survey questions, I analyzed 
the survey responses, and I even undertook my own 
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29 survey to check the veracity of the survey. And as 

30 I indicated yesterday, another university replicated 

31 these results independently of myself. 

32 Q. Okay. So the surveys that Mr. Herman spent 
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1 so much time talking about, the 1985 survey and the 

2 later survey, those have all been published in 

3 peer-reviewed journals; correct? 

4 A. That's right. 

5 Q. They've all gone through the peer-reviewed 

6 process; correct? 

7 A. More than once. 

8 Q. And, to your knowledge, no one has criticized 

9 the methodology or conclusions in those other than, 

10 apparently. Professor Hanson, another expert for the 

11 plaintiffs who's a lawyer who doesn't know anything 

12 about surveys? 

13 A. In the economics literature, I know of no 

14 critique, for example. 

15 Q. Okay. Now, you indicated that you've devoted 

16 your career to designing, implementing and 

17 interpreting surveys on risk perception; right? 

18 A. I've been doing this for the government for 

19 twenty years. 

20 Q. Okay. That's why the United States federal 

21 government has for twenty years relied upon you to 

22 conduct surveys for the Environmental Protection 

23 Agency, the National Science Foundation and other 

24 organizations; correct? 

25 A. That's right. And I've been running these 

26 surveys. So it's not like I'm a staff member on 

27 them. 

28 Q. Professor, are your credibility and your 

29 professional reputation important to you? 

30 A. Yes, they are. 

31 Q. Okay. And is that why, when you worked with 

32 these surveys, you used the same methodology you use 
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1 in your academic work? 

2 A. That's correct. I held it to the same 

3 standard. 

4 Q. Okay. And is that the same methodology that 

5 you utilized when you've been working for the 

6 federal agencies and the Environmental Protection 

7 Agency for the last twenty years? 


8 

A. 

Yes, it is. 


9 

Q. 

Okay. How confident are you that these 


10 

surveys accurately reflect the American public 

' s 

11 

overperceptions of the dangers of smoking? 


12 

A. 

I'm extremely confident. I wouldn't have 

13 

published the results had I not been confident 

that 

14 

they 

were correct. 


15 

Q. 

Okay. Mr. Herman just asked you about 

the 

16 

fact 

that you're not a medical doctor; right? 


17 

A. 

That's correct. 


18 

Q. 

And you're an economist? 


19 

A. 

That's right. 


20 

Q. 

Now, can an economist study addiction? 


21 

A. 

Yes . 
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In fact, there's a whole literature on the 
economics of addiction. 

Q. Have you studied addiction as it relates to 

cigarettes? 

A. Yes, I've written about addiction from an 

economic standpoint. And I've done this for the 
past ten years. 

Q. Okay. And what have you concluded? Well, 

let me — I don't want to get into the conclusions 
at this point. 

Has your research on that issue been 
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peer-reviewed? 

A. Yes, it has. 

Q. Have your methods and your conclusions been 

peer-reviewed? 

A. Yes. 

Q. And have all those conclusions been 

published? 

A. Yes, they have. 

Q. How many times? 

A. In two peer-reviewed books and I'm sure it's 

come up in several articles as well. 

Q. One last question. 

Mr. Herman asked you about some advertising 
numbers. Do you remember that? 

A. I remember he said my advertising numbers 

were wrong or Jon Hanson said they were wrong. 

Q. Okay. Where did you get those advertising 

numbers? 

A. I didn't make these numbers up. In fact, 

they're the U. S. Government's numbers. I got them 
from the Centers for Disease Control. And they were 
published in their weekly publication. Mortality and 
Morbidity Weekly, in 1990. 

MR. MUEHLBERGER: 

Thank you very much. Professor. 

THE COURT: 

Objections to the tender? 

MR. RUSS HERMAN: 

Your Honor, we don't object to Dr. 
Viscusi as an economist. However, we do 
object to any opinions, particularly medical 
opinions, about the addictiveness of 
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cigarettes or any attempt to try to explain 
medical addiction in terms that aren't 
applicable. 

We also object to any hazard or risk 
analysis as to the safety or design of 
cigarettes. 

Also, we object to any analysis as to 
what young people knew about the risks of 
cigarettes, those young people being between 
the ages of 12 and 16. 

With those limitations, we accept him as 
an economist. 

THE COURT: 

The tender was Professor Viscusi as an 
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expert in the areas of risk analysis, 
including optimistic bias, risk perception, 
hazard warnings, survey methodology and 
analysis, and analysis of consumer behavior, 
including consumer response to information, 
and other factors affecting consumption and 
use of cigarettes. 

The Court will recognize the witness as 
an expert as tendered. The objections that 
conflict with the testimony or with the 
tender, rather, and the ruling of The Court 
are hereby overruled. 

Would counsel approach the bench, 
please, Mr. Herman, Mr. Gay and anyone else 
who wishes to visit? 

MR. RUSS HERMAN: 

Sure. 

MR. RUSS HERMAN: 
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Mr. Bencomo, join me, please. 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

Are you going to do the direct? 

MR. MUEHLBERGER: 

Yes, sir. 

THE COURT: 

Primary direct? 

MR. MUEHLBERGER: 

Yes, sir. 

THE COURT: 

Do you want to take a recess now before 
we start your direct? Because 2:45 is the 
appointed time. It's just about ten minutes 
away. 

MR. MUEHLBERGER: 

That would be great. 

THE COURT: 

Okay. We're going to recess now for 
fifteen minutes. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

We're going to take our mid-afternoon 
recess a little early. We're going to recess 
now for fifteen minutes. So 20 minutes to 
3:00 by the wall clock, please return. 

(Whereupon the jury is excused at this 
time. ) 

THE COURT: 

Let the record reflect the jury has left 
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the courtroom. 

Anything for the record by plaintiffs' 
counsel? 

MR. RUSS HERMAN: 

No, Your Honor. 

THE COURT: 

Defense counsel? 
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MR. WITTMANN: 

No, Your Honor. 

THE COURT: 

Just so that we're all on the same page, 
I will instruct the jury that their next 
report date after we recess today is Tuesday, 
April 22. Tuesday, April 22. And that the 
deposition rulings will commence tomorrow 
morning at 10:00 a.m. at the office of 
Middleberg, Gianna, et cetera. 

MR. RUSS HERMAN: 

That's correct. 

THE COURT: 

We will recess. 

(Whereupon a brief recess was taken at 
this time from 2:25 o'clock p.m. to 2:51 
o'clock p.m.) 

THE BAILIFF: 

All rise for the jury, please. 

(Whereupon the jury joins the 
proceedings at this time.) 

THE LAW CLERK: 

All rise. Recess is over. Court will 
come to order. 

THE COURT: 
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Please be seated. 

We are going to recess today....at 4:30. 
No, we're going to recess for today after I 
tell you just a couple more things. 

We are going to resume the testimony in 
this case on Tuesday, April 22nd. I'm going 
to send a letter to you so you'll have it 
down in writing, but that's the Tuesday after 
Easter Sunday. So from now until then, we 
won't have any testimony before the jury in 
this case. 

While you're on this recess, please let 
me remind you that you're not to discuss this 
case or anything about the case with anyone, 
including each other, your relatives, your 
friends, news media or anyone. 

You're not to read anything about this 
case, watch any news reports on television 
about this case, or listen to any radio 
reports about the case. You're not to read 
anything on the Internet or use your computer 
to read or learn anything about this case or 
any other tobacco case. 

If by accident you hear something about 
this case or any tobacco case, please report 
that to me when we resume. If anyone tries 
to contact you or tries to talk to you about 
the case or any other tobacco case or 
anything that has to do with your jury 
service, you're instructed not to talk to 
that person about this case or about your 
jury service. Remember as much as you can 
HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

18621 


http://legacy.library.ucsfSdu/tiel/)kttp§s(M^yEliindustrydocuments.ucsf.edu/docs/hmjl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


about that contact and report that to me the 
next time you report to court. 

And I want to thank you for your service 
to date. We're making good progress and 
it's, in great part, up to your — as a 
result of your interest in the case and your 
punctuality and your willingness to go 
through with this, but it's your civic duty. 
And I want to tell you now how much we all 
appreciate your service on this jury at this 
point. 

Have a happy Easter and we'll see you on 
the 22nd of April. You are hereby 
discharged. 

(Whereupon the jury is excused at this 
time.) 

THE COURT: 

The jury has left the courtroom. 

Just to recapitulate, we meet at 10:00 
o'clock tomorrow morning at the Middleberg 
office to start with depo cuts. We will 
resume testimony in this case on April 22nd, 
9:30. 

MR. RUSS HERMAN: 

I think you may have Monday cuts, too, 
unless you've changed that. 

THE COURT: 

We're going to talk about that on 
Friday, but my intention is to work on 
Monday. 

MR. RUSS HERMAN: 

Yes, sir. 
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THE COURT: 

As a reminder. Judge Belsome is a 
neatnik, so please clean up the courtroom and 
we'll recess at this point. 

MR. RUSS HERMAN: 

Your Honor, we wish you and your staff 
and counsel a happy holiday and a safe 
holiday. 

MR. WITTMANN: 

And the same here. 

(Whereupon the proceedings were 
adjourned at 2:56 o'clock p.m.) 

■k -k -k 
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